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FORWARD

Water is an essential part of the lives of our First Nations. It is basic for
hunting, fishing, trapping, and gathering. It is crucial for agricultural and -
economic development. It is a foundation of our spiritual and cultural existence
within our homelands.

Many people assume that British Columbia has an excess of water. In the
past year alone, several business proposals have come forward to export huge
quantities of water to drought-stricken areas in the United States. Yet there are
regions of British Columbia, particularly in the central interior, where adequate
water for domestic and agricultural development is very scarce. Demands on
this limited resource are steadily increasing as the population grows, more
housing is built and more land is brought into agricultural production.

For our First Nation citizens, the need for adequate water resources is
even more critical. Many Indian reserves in British Columbia are located
adjacent to major rivers, streams and lakes. These reserves were established so
that the Indian people in those areas could pursue their traditional way of life,
centered on fishing. However, the influx of European immigrants and
agriculture, especially into the interior of the province, had a negative effect on
our peoples' way of life. Church and state put pressure on Indians to "settle
down" and become good, responsible, productive farmers in the mold of the
European settlers.

In the interior of British Columbia, many of the Indian reserves included
land that had some agricultural potential. In many instances, Indians were
farming or ranching in the area when the reserves were first set up. There is
ample evidence to show that many Indians were successfully paticipating in
agricultural activities when their efforts were effectively curtailed by illegal water
restrictions imposed by the provincial government.

Since 1978, land use for agriculture has increased from 15% to over 50%
of the arable land base on Indian reserves in British Columbia. The population
and domestic water requirements of our respective Nations have increased
significantly over the past thirteen years as well.
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Today, as in years past, Indian water rights mean survival for our people
and our future generations.

As President of the Union of B.C. Indian Chiefs, I am pleased to be able
to share this Indian Water Rights handbook with you. The information it
contains has been extracted and edited for publication from various reports
prepared by the UBCIC research and legal staff over the past six years. I hope it
will be useful to the many band and tribal council researchers working on behalf
of our people and to others with an interest in understanding Indian water rights
issues in British Columbia.

It is appropriate at this time that I acknowledge the law firm of Mandell,
Pinder, Thalassa Research Associates, and Nancy Sandy, UBCIC in-house
counsel, for their work for UBCIC member bands on water rights issues over the
years.

I also wish to acknowledge the Native Programs Branch of the Legal
Services Society of British Columbia, whose support has made the publication of
this handbook possible.

Chief Saul Terry
President
UNION OF B.C. INDIAN CHIEFS

April, 1991



INTRODUCTION

The goal of this handbook is to provide historical and legal background
information on Indian water rights in British Columbia. The handbook is
divided into two main sections. '

Part 1 outlines the history of the Indian water rights issue in British
Columbia from the pre-Confederation period up to 1939. Using archival
documentation, it describes how colonial, provincial, and federal authorities
viewed Indian Water rights and how, over the years, aboriginal and reserve
water rights were compromised, restricted and denied by these governments. In
writing this section, a conscious effort has been made not to editorialize and let
the documents themselves speak directly to the reader.

Part II outlines the general legal arguments available to First Nations
who wish to assert their aboriginal and reserved water rights. By its nature, this
section draws legal conclusions from the cases and statutes relevant to Indian
water rights in British Columbia. It also addresses the controversial legal issues
of extinguishment of aboriginal water rights and restriction of reserved water
rights by the provincial government.

The handbook concludes with notes on historical sources of
documentation on Indian water rights in British Columbia compiled by the
UBCIC Specific Claims Research Program. The notes are intended to assist
band and tribal council researchers and others in locating key archival record
groups and secondary sources related to the Indian water rights issue.

It has been said that Knowledge is Power., The Union of B.C. Indian
Chiefs hopes that this handbook serves as a tool of empowerment for B.C. First
Nations in asserting their water rights and carrying forward the struggle of their
forefathers for recognition of Aboriginal Title and Rights and a just settlement
of the Land Question.



PART I

INDIAN WATER RIGHTS: HISTORICAL OVERVIEW

1. PRE-CONFEDERATION WATER ALLOTMENTS

Prior to Brtish Columbia's entry into Confederation in 1871, the
availability of water was a key factor in the allotment of Indian reserves. On
January 17, 1866, for example, surveyor J. Turnbull wrote to the Chief
Commissioner of Land and Works, Joseph Trutch, describing three Indian
Reserves that had been laid out on Okanagan Lake:

The whole of the flat may be considered for
agricultural purposes, as it can all be irrigated with
very little trouble..  British Columbia, Papers

connected with the Indian Land Question, 1850-1875,
Victoria: 1875, pp. 35-6.

On October 30, 1868, Magistrate H.M. Ball wrote to the Chief
Commissioner of Lands and Works regarding the survey of small reserves in the
vicinity of Lytton:

As the culture of the land in that district is carried
on by irrigation, and all the available land eagerly
taken up where water can be used for irrigation, I
think it would be advisable that in the spring the
Indians should have their small plots of land secured
to them and surveyed off, together with a certain

amount of unappropriated water where required.
Papers Connected, p. 53.

On September 12, 1870, Magistrate E.H. Sanders wrote to the Surveyor
General of the Colony, informing him that he had allotted three reserves
between Lillooet and Foster's Bar.  In his description of the reserves he
specified the amount and source of water allotted for each. Papers Connected, p.
85

The reserves cited above were not included in the Province's 1871
schedule of surveyed Indian Reserves in British Columbia. However, the



provision of water was mentioned in connection with other reserve allotments.
Papers Connected, pp. 104-106.

Responding to a letter from Reverend A. Good regarding the lack of

water on Indian Reserve No. 3 at Nicola Lake, Magistrate Peter O'Reilly wrote:
my instructions in laying out these reserves were to
deal liberally with the Indians ... I considered it
indispensable that the reserves should be well

supplied with wood and water... . Papers Connected,
p. 91

This reserve was included in the 1871 Schedule of B.C. Indian Reserves.

The policies and intentions of the Imperial and Colonial governments
regarding water rights and Indian Reserves in B.C. were closely examined in
March and April, 1909 in 2 series of memoranda from J.B. Harkin, the Chiei
Clerk, Department of the Interior, to the Minister of the Interior, Frank Oliver.
In his memo of March 15, Harkin defined the issue of Indian water rights for the
Minister. He argued that Indians in B.C. had rights to water based on the
following grounds:

1. That their aboriginal right was never
surrendered.
2. That old records and correspondence show

that the desire and intention of the Imperial
Government - and of the Colonial Government -
was to deal fairly, frankly and generously with the
Indians... .

3. That when reserves were set aside the use of
water by the Indian was in mind, because in cases
where reserves had special advantage in the matter
of irrigation, the official reports give this fact as an
evidence of the suitability o? the reserves.

4. . That English Common Law prevailed in
British Columbia when most of the reserves were set
aside and that it provides wide riparian rights.

5. That there are a number of legal decisions
which ... will hear out a special claim for Indians ...
on account of conditions and laws prevailing at the
time the reservations were made.



Harkin also defined the case against Indian water rights for the Minister
and presented the following arguments:

1. The fact that as far back as 1861 the Colony
of British Columbia [undertook] to deal with water
privileges and yet made no legislative exceptions
regarding Indian Reserves.

2, That the Province claims control over water
and that the Dominion has not disallowed any of its
water legislation... .

3. That the Indian Department and other
federal departments have recognized the provincial
plan by taking records of water under provincial
legislation. .

4. That it would be difficult to establish a
"beneficial use" claim to antedate any records made
prior to a few years ago because the Indians have
not been going in for irrigation in the past to
anything like the extent that they will have to in the
future. P.A.C. RGI0, Vol. 4010, File 259,190.

2. POST-CONFEDERATION: 1871 - 1887

The Joint Indian Reserve Commission was established by federal -
provincial orders-in-council in 1876 to allot reserves in British Columbia. The
three Commissioners were not given specific instructions regarding the allotment
of water rights on Indian Reserves. However, several Minutes of Decision
signed in 1877 by the Joint Reserve Commissioners included water rights
allotments.  For example, the Minute Decision for the Kamioops Indian
Reserves, dated 29 July 1877, contains the following reference to water rights:

The prior right of the Indians, as the oldest owners
or occupiers of the soil, to all the water which they
require or may require for irrigation and other
purposes from St. Paul's Creek and its sources and

northern tributary is, so far as the Commissioners

have authority in the matter, declared and
confirmed to them.



In 1878, when Gilbert Malcolm Sproat became the sole Indian Reserve
Commissioner, he included water rights in his Minutes of Decision, specifying
the sources and/or amounts of water he was allotting.

On March 18, 1878, a draft of General Instructions to Surveyors of B.C.
Indian Reserves (unsigned, but probably by Sproat) directed them to carefully
record the depth, crossings, width and velocities of creeks, especially in the
Interior,

... as an estimate may be required of the amount of
water available for irrigation, and the surveyor
should ascertain what quantity of water, if any, has

been recorded by settlers... P.A.C. RG10, Vol. 3633,
File 6425-1.

Reporting on water rights to the Provincial Secretary on April 22, 187§,
Commissioner Sproat recommended that the Provincial Government not record
water rights for white settlers in areas reserved for Indians until the matter of
Indian water rights was settled.  Sproat also inquired as to whether Joim
Reserve Commission decisions on water allotments were equivalent to a legal
record or whether the supply of water for individual bands needed to be
recorded with the Province in addition. Sproat did not receive a reply and ox
November 6, 1878, he reported to the Superintendent-Genera!l of Indian Affairs
that:

... a difficult question has arisen with the Provincial
Government respecting a supply of irrigation water
for Indian Reserves, which the old Colonial
Government neglected in many cases to provide... . I
will have to state what quantity {of water] this should
be for each reserve, and the water rights will have to

be conveyed to the Dominion Government by the
Provincial Government together with the land.

With this correspondence, Sproat enclosed a report by surveyor E. Mobun,
"Indian Reserve Commission: Report on Irrigation, 1878, Interior Division.”
Mohun's report outlined technical aspects of irrigation and indicated that the
Gold Field Act, 1859 provided the customary measurement of one miners inck
of water per acre. P.A.C. RG10, Vol. 11027, File 9755-1; Vol.3633, File 6425-3.




In April and May of 1879, correspondence between Commissioner Sproat
and the Superintendent-General of Indian Affairs indicates that no action had
been taken by the Provincial Government on the Indian water question. On
August 29, 1879, Sproat wrote to the Chief Commissioner of Lands and Works:

The water question especially requires the co-
operation of the Provincial Government... . I shall be
glad to know the time when and the manner in

which this co-operation shall begin. P.A.C. RGI(,
Vol. 3680, File 12,395-1.

In a memo dated September 25, 1879, the Deputy Superintendent-
General of Indian Affairs, C. Vankoughnet, summarized for Sir John A.
MacDonald, the Superintendent-General, the conflict with the Province
regarding water rights. He reported that Commissioner Sproat had delayed the
allotment of Indian Reserves in the Interior of B.C. due to the controversy
surrounding the issue. P.A.C. RGI0, Vol. 3680, File 12,395-1.

The Federal-Provincial dispute over Indian Water Rights next surfaced
with the passage of the provincial Land Act, 1884. As with previous provincial

legislation, the Land Act, 1884 made no provision for the allotment of water on

Indian reserves. However, the Chief Commissioner of Lands and Works stated
in a letter to the Dominion's Inspector of Indian Agencies, L W. Powell, dated
December 5, 1884, that:

The Land Act provides for the acquisition of water

privileges, and I opine it applies to Indians and

white men alike... . The Indian Commissioners seem

to have had not the slightest authority to confer any

rights to water upon the Indians... . P.A.C. RGI0,
Vol. 11027, File 9755-1.

On December 9, 1884, Powell replied that the Indians did not have any
rights under the Land Act. He noted that the Reserve Commissioners' work in
the Interior of B.C. would have been useless if they had not had the power to
allot water along with reserve land. Reporting to the Superintendent-General
on December 31, Powell stated that:



Prior to the perusal of the [the C.C.L.W.'s] letter, 1
was quite unaware that there was any question as to
the power of the Commissioners to apportion water
wnjtg the reserve. P.A.C. RGI0, Vol 11027, File
9755-1.

Powell also objected to involvement by the office of the Chief Commissioner of
Lands and Works in awarding water rights applications to Indians:

I feel persuaded that it was so understood by the
local Government existing at the time, and the
Commission themselves, otherwise water would not
have been apportioned, nor would so grave an error
have been committed by the Commission as to lead
Indians astray... .

Powell also noted that water allotments made by the current Indian Reserve
Commissioner, Peter O'Reilly, had been approved by Chief Commissioner of
Lands and Works Smithe.

On Jannary 7, 1886, Macdonald again
instructed Powell to apply for water for Indian
Reserves through the Chiety Commissioner of Lands
and Works. Powell was advised that there would be
no difficulty if he applied for the amounts specified
in the J.R.C's Minutes of Decision. As for the
water subsequently allotted for Indian reserves by
O'Reilly, the Superintendent-General declared that
“that there-is'no question so far as I am aware at
issue in regard to them." P.A.C. RG10, Vol 11027,
File 9755-1.

On March 23, 1886, Powell applied to the Chief Commissioner of Lands
and Works for specific water rights for seven Interior bands. However, on June
22 Vankoughnet was obliged to report the Chief Commissioner of Lands and
Works's lack of response to Powell's applications to Superintendent-General
Macdonald. Vankoughnet advised Macdonald that:

Very serious complications will inevitably ensue
unless the water privileges of the Indians are clearly
defined, and this is more imperatively necessary in
view of the influx of white settlers into the

province... . who will, unless the Indian rights in the
water are protected, monopolize all the water, and



the land allotted to the Indians for the purposes of
cultivation will thus be rendered absolutely useless
tothem... P.A.C. RG10, Vol. 11027, File 9755-1.

In an effort to resolve the dispute, Dominion Order-in- Council 1534 was
passed on July 19, 1887. It requested that the B.C. Government appoint one
member of their Executive Council "clothed with full power to settle all such
outstanding questions,” between the Province and the Dominion, including:

The question of the rights of the Indians of the
Interior of the Province of British Columbia, to a
sufficiency of water from Streams and Lakes,
wherewith to irrigate the lands allotted to them as

Reserved in order to render the same cultivable,
P.A.C. RG10, Vol 11027, File 9755-1.

By Order-in-Council, dated September 28, 1887, the B.C. Provincial Secretary,
John Robson, was appointed as the delegate for the Province. Previous to this,
the Dominion Government had appointed Thomas White as its representative.

On an undated "Summary . . . relative to the question of irrigation in
B.C.," prepared during the White-Robson discussions, a handwritten note
indicates that the '
Provincial Government will apply for legislation to
enable Indian Agents to apply for water for

irrigation purposes, as white settlers do, for the use -
of Indians.

Later correspondence from both the White-Robson Conference and Inspector
Powell indicates that this note represented the delegate's official decision on the
water rights issue, prompting an amendment tc the provincial Land Act in 1888.

3. WATER RIGHTS IN B.C.: 1888 - 1910

Under the terms of the amended Land Act. 1884, which was passed by
the B.C. Legislature on April 28, 1888, provision was made for the recording of
water rights for Indians in B.C.. The Act granted the Chief Commissioner of
Lands and Works the power to authorize the diversion of any unrecorded and

unappropriated water for agricultural purposes "... for the benefit of all or any of



the Indians located on an Indian Reserve." The Chief Commissioner of Lands
and Works was also given authority to vary or cancel the records as he saw fit.

Inspector Powell reported on the amended legislation in a letter to the
Superintendent-General on July 31, 1888:
. the present Provincial Land Act, so far as
permitting records for water for Indians is

concerned, is a great sham, and a positive injustice
and hardship to the Indians.

Even after a record is made, there is no security to
the Indian.... P.A.C. RG10, Vol. 11027, File 9755-1.

However, on August 6, Powell indicated to the Department that Indian Agenis
had been instructed to take the necessary steps under the Land Act to record
water rights for Indians within their agencies. P.A.C. RGI10, Vol 11027, Filz
9755-1.

In his report of July 31, Powell pointed out to the Superintendent-
General 1ha1, as most of the reserves requiring water were within the Railwav
Belt, it appeared that water privileges for the majority of these reserves were
under the direct authority of the Dominion Government. Powell's
understanding was confirmed by the Deputy Minister of the Interior on August
17, 1888 in a letter to the Deputy Superintendent-General of Indian Affairs,
wherein he stated that the-Department of the Interior had

always contended that the grant of twenty miles of
land on either side of the C.P.R. in B.C. conveyed
absolutely the land and everything appertaining

thereto such as mineral and water privileges. P.A.C.
RG10, Vol. 11027, File 9755-1.

The question of jurisdiction over water within the Railway Belt became the focus
of the water rights dispute between the Provincial and the Dominion
Government over the next twenty years.

On September 1, 1888, Powell was informed by the Superintendent-
General of the Department of Interior’s position regarding Indian water rights in
the Railway Belt. He was instructed to immediately record water rights for
reserves in the Railway Belt with the New Westminster office of the Departmem:
of the Interior. These rights were to be defined by the relevant specifications
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contained in Sproat's and O'Reilly's Minutes of Decision. On September 4,
1888, the Department forwarded to Powell a list entitled, "Water Privileges as
reserved by the Indian Reserve Joint Commission and Commissioner Sproat and
O'Reilly lying within the Canadian Pacific Railway Belt, B.C." A note at the end
of this list reads: :

This general statement of water privileges as

outlined in this document are taken from the

Records of the Department. The [writing] on the

margins on several pages are taken from an

incomplete return of later date from [Mr]

Superintendent Powell. P.AC. RGIO, Vol 11027,
File 9755-1.

On January 8, 1889, S. Moffat, Acting Indian Superintendent for B.C.
forwarded to the Department in Ottawa a "revised" list of reserves, as recorded
by Indian Agent McKay on September 26, 1888. This list showed the quantity
and source of water for Railway Belt reserves in the Kamloops and Fraser River
Agencies. At the same time, Moffat forwarded a list of water privileges for
reserves outside the Railway Belt that McKay had submitted to John
Clapperton, I.P., for recording in the Provincial Land Office at Nicola Lake.
P.A.C. RG10, Vol. 11027, File 9755-1.

In addition to McKay's lists, water records for the Cariboo, Lillooet and
Chilcotin Districts (William's Lake Agency) were compiled by Indian Agent
Meason in July of 1888 and submitted to B.C. Government agents at Richfield
and Clinton pursuant to the Land Act. On March 21, 1889, Moffat reported to
the Department in Ottawa that Meason's list for water within the William's Lake
Agency had been forwarded for publication in the B.C. Gazette and the Inland
Sentinel. P.A.C. RG10, Vol. 11027, File 9755-1.

On April 18, 1889, Moffat was informed by the Department that Clause
27 of the Regulations for the disposal of Dominion Lands within the Railway
Belt "shall apply to the diversion and use of water from any stream or lake, and
the rights of way necessary for the conveyance thereof in respect to the irrigation
of agricultural lands.” On April 29 Moffat reported back to the Superintendent-
General that copies of the Dominion Mining Regulations had been forwarded to
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Indian Agents with jurisdiction over Railway Belt reserves. P.A.C. RG10, Vol
11027, File 9755-1.

However, correspondence in January and February, 1890 between the
Department of the Interior, DIA Headquarters, and B.C. Indian Superintendent
Vowell suggests that the status of water rights for Railway Belt reserves
remained uncertain.  On March 12 of that year, two lists of Indian water
privileges in the Railway belt were compiled by Dominion surveyors E. Skinner
and W.S. Jemmett. These schedules defined two categories of reserves: those
with specific water rights allotted by the Reserve Commissioners; and those in
need of "special arrangements."

In 1891, the Department of the Interior began to consider the allotment
of water for those reserves requiring "special consideration."

A Dominion Order-in-Council, dated January 20, 1892 exempted Indian
Lands in the Railway Belt from the Dominion Mining Regulations which
previously govérncd the allotment of water within the Railway Belt. The Order-
in-Council authorized the Minister of the Interior "to prescribe what privileges
he deems it necessary in the public interest to accord for the proper irrigation of
Indian lands, upon applications and recommendations made from time to time
by the Indian Reserve Commissioners.” In accordance with this Order-in-
Council, the Department instructed Vowell and O'Reilly on May 5, 1892 to draw
up applications for Indian water rights in the Railway Belt as per Moffat's list of
1889, including any revisions recommended by O'Reilly. However, the
Provincial Government refused to recognize the authority of the Dominion
Government to allot water rights for Indian reserves in the Railway Belt. P.A.C.
RG10, Vol. 11027, File 9755-1.

In a letter to Superintendent Vowell on October 7, 1896, the Victoria law
firm of Drake, Jackson, and Helmcken, local agents for the Minister of Justice,
offered their legal opinion that water records made by the Indian Agent in
Kamloops under the Dominion regulations were valid as against subsequent
records made by agents of the Province. They advised Vowell to request that
the Provincial Government instruct its agents to cease granting water records for
the Railway Belt and to cancel ali records made by them since the transfer of the
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Railway Belt to the Dominion. If the Province did not comply with this request,
the Dominion Government could apply to the Supreme Court of B.C. for an
injunction restraining the holders of provincial records from using waters already
recorded in favor of the Indians. P.A.C. RGI10, Vol. 11027, File 9755-1.

Superintendent Vowell wrote to the Department of Indian Affairs on
November 28, 1896, outlining the position being taken by the provincial
government. Vowell recommended "that every step which may be necessary
and could prove effective should be taken to place the natives in undisputed
possession of such water as they need and may be in a position to obtain."
According to Vowell, the Provincial Government refused to recognize Indian
rights to water in the Railway Belt unless they were recorded in the Provincial
Land Office as required by the Land Act.  But, even if the Dominion
Government were to comply with the Province's position, Vowell pointed out, "it
would be of doubtful benefit to the Indians as their rights so obtained would be
subject to prior claims of white settlers. P.A.C. RGI10, Vol. 11027, File 9755-1.

The Deputy Superintendent-General responded to Vowell's letter on
January 14, 1897:

I have to request you to ... arrive at a temporary
understanding with the Provincial authorities, to the
effect that no water records which may affect the
prior right of the Indians shall be granted by the
Province within the Railway Belt and that the
Indians shall have the use of all waters recorded for
themn in the Dominion Lands offices until the said
decision is arrived at. P.A.C. RG10, Vol 11027, File
0755-1.

On February 26, 1897, twenty-six water records were recorded by B.C.'s
Deputy Commissioner of Lands and Works for a limited number of Indian
reserves in the southern portion of the Kamloops-Okanagan Agency. These
records, signed by L. Norris, Assistant Commissioner of Lands and Works, give
the source and amount of water "for irrigation and domestic purposes for a
period of ninety-nine years." P.4.C. RG10, Vol. 11027, File 9755-1.

On July 22, 1897 Superintendent Vowell submitted to the Department in
Ottawa lists of all water records for reserves in and outside of the Railway Belt






