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Our Aboriginal Title is an inherent and inalienable relationship between the Peoples 
and the Land. This sacred connection has been retold in our creation stories, guiding 
the relationship between the supernatural beings, our Peoples, and the Lands as a 
reminder of our promise to live in balance and to honour our responsibilities. 

Since contact Indigenous Peoples have strived to honour our sacred responsibilities 
and maintain the legacy of our ancestors in the face of a colonial government which 
has steadfastly refused to acknowledge our existence as Peoples and Nations, and has 
sought to sever our connections to the Land and our Cultures. In trying to achieve a 
recognition of our existence, Indigenous Peoples have sought to negotiate treaties and 
land claims agreements with Canada, in the hopes that through these agreements our 
existence as Peoples would be recognized, and we could honour our responsibilities to 
the Land. 

Self Determination is the inherent right of a Peoples to determine their own future and 
destiny according to their own laws, traditions and systems of governance. 
Decolonization is a process through which Indigenous Peoples who have been subject 
to the laws and control of another Peoples (for us, Canada) must go through in order to 
reclaim and fully practice our right of Self Determination. 

Many Indigenous Peoples have sought to Decolonize through negotiating land claims 
agreements or treaties. To measure the success of these efforts, we must measure what 
is achieved in the modem land claims agreements, what the current state of law is 
(existing rights that Indigenous People have under Canadian law) and what our rights 
flowing from our inherent Sovereignty is (the rights that Indigenous People have right 
now under our own laws, i f we choose to practice and honour them). 

The Nisga'a Agreement provides a clear picture of the federal and provincial 
governments' intentions in entering into modern treaties, and the mechanisms they will 
employ. The Nisga'a Agreement must be measured between the Indigenous desire to 
achieve Self Determination and De-colonization and Canada's desire to assimilate 
Indigenous Peoples into Canada, as a minority interest group with no unique features 
as a "Peoples" or status at international law. 

Aboriginal title and rights flow from the land, and the historic relationship that 
Indigenous Peoples have had with our Lands. The certainty language of modern land 
claims agreements will flood the land with Crown title, and forever dam the flow of 
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rights from the Land to the people. Crown title will replace aboriginal title. No title or 
rights will ever flow from the Land again. Instead, all rights will flow from the written 
Agreement. 

Treaties, at International law, are Agreements entered into between and amongst 
Nations. They represent the agreements made between sovereign powers, and are 
interpreted and enforced through international tribunals or courts. Modern land claims 
agreements will not be treaties in the International sense. Instead, modern land claims 
agreements will be domestic contracts that will be interpreted in domestic courts 
according to Canadian laws. 

All treaties or Agreements with Canada (and B.C.) must be measured against our 
existence as Peoples with an inherent right of Self Determination and our obligation to 
protect and use the Land and Resources. Throughout this paper we have used our 
inherent right of Self Determination as a measuring stick against which all modern land 
claims agreements must be measured against. 

CERTAINTY 

Canada and B.C. have said that the purpose of treaties or modern land claims 
agreements is to achieve "certainty." The purpose of "certainty" is to "exhaustively 
and completely set forth" all aboriginal and treaty rights. Rather than simply accepting 
the existence of Aboriginal Title as ownership and jurisdiction over Land and 
resources, certainty limits and defines Aboriginal Title and Rights, so that they fit with 
Canadian laws and ideas about Land. 

Aboriginal title to lands and resources existed at the time that the Crown asserted 
sovereignty. This title was never extinguished. This is why Crown title is uncertain 
and remains subject to Aboriginal Title. Consequently, there is an air of illegality 
about any transactions the Crown makes or authorizes with respect to Lands and 
Resources. These transactions do not acknowledge that Indigenous Peoples own the 
Lands. This policy violates the legal principle that, "You cannot give that which you 
do not own." 

The Crown's willingness to negotiate land claims requires a promise on the part of 
Indigenous Peoples that they will not fully practice their rights. Canada's negotiating 
stance is: "We will recognize your rights, but only if you first tell us how you will 
exercise them, and only if you promise that your rights will not interfere with our 
interests." This is certainty. 

As domestic contracts, each party agrees to give something in exchange for something 
in modern land claims agreements. In order to gain "certainty" Canada and the 
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Province are willing to grant a limited recognition of land ownership (under Western 
property notions) to a reduced portion of an Indigenous groups' traditional territory 
and a limited recognition of Self-Government (subject to Canadian and provincial 
laws). In exchange the Indigenous group release all title and rights not specifically set 
out in the Agreement, and surrender their right of Self-Determination in exchange for 
Self-Government and Self-Administration. 

Canada and B.C.'s sovereignty, or ownership of Land and resources, is not challenged, 
Canada and B.C. do not have to "prove" their title or jurisdiction - it is simply 
assumed, and Indigenous groups are given limited recognition of their ownership and 
jurisdiction of a small parcel of their former traditional territory. 

T I T L E 

Modification of Aboriginal Title and Rights 

Instead of the traditional "extinguishment" language ("cede, release and surrender") 
the language of new treaties will not be so blunt. Aboriginal title and rights will not be 
extinguished outright; Instead, they will be defined and limited out of existence. 
Aboriginal Title and Rights are reduced and transformed ("modified" in the language 
of the Nisga'a Agreement) into the treaty rights set forth in the Agreement. 

Compare these definitions of the words used, all from Websters dictionary: 

Extinguish, definitions include 
1. "to bring to an end: to make an end of ; 
2. "to reduce to silence or ineffectiveness"; 
3. "to cause to be void: NULLIFY"; and 
4. "to get rid of usually by payment" 

versus 

Modify, definitions include 
1. "to make less extreme: MODERATE"; 
2. "to limit or restrict the meaning of..."; 
3. "to make basic or fundamental changes in, often to give new orientation to, 

or to serve a new end" 

Modern land claims agreements, re-define and re-create aboriginal title and rights. In 
the Nisga'a Agreement this is done through clauses which 
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• convert and reduce all existing aboriginal or title rights of Nisga'a into those 
contained within the Agreement; 

• ensure that the Agreement will be the "full and final settlement" of all aboriginal 
title or rights; 

• release all rights not listed in the Agreement to Canada; and 
• exhaustively set forth all the Section 35 rights of the Nisga'a, including the manner 

of their exercise, and all the limitations to those rights to which the Parties have 
agreed. 

No aboriginal title or rights will survive exclusion from the written Agreement. A l l 
aboriginal rights and title will be transformed into contractual or treaty-rights. Any 
stray rights not listed (for example, because of oversight, or because they were not 
thought of at the time of the Treaty) will not survive their exclusion from the 
Agreement. Modem land claims agreements will be the Noah's Arc of Aboriginal 
Rights: Any title or rights not on the arc, and nailed down with words in the 
Agreement, at the time of the treaty will not survive. 

Modern day treaties are intended to be the "full and final settlement" of aboriginal title 
and rights, and will not be open for re-negotiation if another Indigenous group 
negotiates a better deal. 

In the Nisga'a Agreement, there are only two clauses which would allow for a re­
negotiation. First, where Canada or B.C. enter a treaty with another group in 
northwest B.C. which infringes upon the Nisga'a's treaty rights, they will negotiate to 
provide replacement rights to the Nisga'a. Second, if Canada or B.C., within twenty 
years, enter into a treaty in northwest B.C. which allows tax immunity to continue for 
another Indigenous group, they will negotiate a similar immunity for Nisga'a. 

Canada and B.C. ensure the protection of their citizens under modern land claims 
agreements. Third party interests are explicitly recognized and protected from an 
infringement that may result from the recognition of an aboriginal right. Indigenous 
groups will agree to recognize those rights regardless of how those rights were granted, 
and of the fact that they were not involved in the granting of those rights. Nisga'a, for 
example, recognize forestry tenures, fee simple ownerships, and road and utility rights 
of way. 

LANDS 

Modern land claims agreements will effectively extinguish all Aboriginal Title. A l l 
Aboriginal Title of the Indigenous group will be reduced and transformed into fee 
simple title over a reduced area of land. Crown ownership over the totality of their 
traditional territory is recognized, the Indigenous group will agree not to practice the 
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obligations and responsibilities to their traditional territories as their own laws and 
traditions might dictate. The Indigenous group's jurisdiction over land and resources 
will not be governed by traditional laws except for within those areas that are 
permitted under the Agreement. 

The Nisga'a Agreement extinguishes all Aboriginal Title of the Nisga'a Nation to the 
entirety of their traditional territory, and converts Nisga'a original title to "fee simple" 
title. Nisga'a settlement Lands will be approximately 1990km2, or roughly 8% of the 
Nisga'a original traditional territory. Provincial Crown title is recognized over 100% 
of the area which was formerly Nisga'a's traditional title lands, including Nisga'a 
settlement Lands. 

B.C. and Canada are guaranteed the right to expropriate Nisga'a Lands for public 
purposes. Nisga'a retain all mineral rights contained within the 8% parcel of Nisga'a 
settlement Lands. B.C. owns all of the mineral rights within the rest of the Nisga'a's 
former traditional territory. B.C. owns all submerged lands within Nisga'a Lands, 
except for the former Indian Reserves. 

Western systems of Land ownership are designed to ensure that Land can be easily 
bought and sold. To do this the "Torrens System" developed which divides the Land 
into parcels and creates a "Registry of Titles" which lists each piece of land, who owns 
it, and who can make claims against it. The Torrens Systems makes it easier to treat 
land as a commodity by ensuring that the person who is registered "on the books" is 
the absolute legal owner of the land, with the absolute right to sell or make other use of 
the land. 

The Nisga'a can choose to have the Provincial Torrens System apply to parcels of 
Nisga'a Lands to register indefeasible title under the Land Title Act. No title or 
interest in the land which is contrary to the title registered in the provincial system is 
valid. Even where an individual has been in possession, and has lived on and occupied 
the land for a long time, this person will have no rights to the land (and no right to sue 
or bring legal actions) once the land is registered in the provincial registry in another 
person's name. 

ACCESS 

Although ownership of treaty settlement lands may be recognized in an Indigenous 
group, Canada and B.C. will ensure that they, and the public, have broad rights of 
access to those lands. Indigenous laws will not interfere with the Crown's use of 
settlement lands. 
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An important feature of modern land claims agreements will be that they will not allow 
any recognition of Indigenous Peoples which could challenge Canada's territorial 
integrity or sovereignty. Indigenous Peoples will not acquire recognition as sovereign 
nations, instead they will be clearly limited to a domestic interest group. Canada will 
maintain full military and national defence rights over any treaty settlement lands. 

In the Nisga'a Agreement, Nisga'a agree to allow governments and public access to 
Nisga'a Public Lands. Nisga'a guarantee Canada and B.C. a right of access to Nisga'a 
settlement Lands "to deliver and manage programs and services, to carry out 
inspections under law, to enforce laws, to carry out the terms of this Agreement, and to 
respond to emergencies." The public will be allowed access to Nisga'a settlement 
Lands for "temporary and non-commercial purposes", such as hunting. Access is 
subject to Nisga'a laws so long as Nisga'a laws do not interfere. 

Canada and the Minister of National Defence have full authority to carry out activities 
related to national defence and security on Nisga'a Lands, in accordance with federal 
laws of general application. 

ROADS AND RIGHTS OF W A Y 

At present, by virtue of our aboriginal title, Indigenous Peoples have been able to 
challenge the use and access of the Crown, public utilities, and third parties to our 
traditional territories, where it would interfere with our preferred use of our Title 
Lands. For example, Indigenous Nations were able to prevent the twin tracking of the 
Fraser-Thompson corridor because of the injurious results it would have to the fishery 
and Title lands. 

Where trespass or use has occurred without our consent, we have been able to seek 
damages and compensation, as well as to have some say in the continued access. In 
modern land claims agreements, Indigenous groups move from their position of the 
power grounded in Aboriginal Title, towards contractual acquiescence to the use and 
occupation of their settlement lands by B.C. and Canada. 

In the Nisga'a Agreement, B.C. is entitled to a total rights of way area of 800 hectares 
of Nisga'a settlement Lands. Nisga'a will grant to B.C., or public utilities (including 
BC Hydro and BC Tel) rights of way on Nisga'a Lands for public purposes. If they do 
not agree with the request, Nisga'a must prove that the impact and compensation 
offered are hot reasonable. 

The users of the rights of way will honour Nisga'a laws provided that these laws do 
not interfere with the purposes for which the right of way was granted, or impose more 
stringent standards than federal or provincial laws. 

UBCIC NISGA'A SUMMARY - DRAFT 7 
SEPTEMBER 1998 

PAGE 6 




